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Christian Kuwebin, Deceased, by
and through his nother and

next friend Karen Street, and
Karen Street, individually,
Appeal fromthe United States
District Court for the
Eastern District of M ssouri.

Appel | ant s,

V.
[ UNPUBLI SHED]
City of Wellston, and
Robert Powel |,

E N T T R B R

Appel | ees.

Submitted: February 14, 1997

Fi | ed: March 17, 1997
Bef ore BOMWAN and WOLLMAN, Circuit Judges, and KOPF,! District Judge.
PER CURI AM
Plaintiffs appeal the order of the District Court? granting
defendants’ notion for summary judgnent in this 42 U.S.C. § 1983 action.

Def endant s- appel | ees are the Gty of Wllston and Mayor Robert Powel|. W
affirm

The Honorable Richard G Kopf, United States District Judge
for the District of Nebraska, sitting by designation.

°The Honorable Carol E. Jackson, United States District
Judge for the Eastern District of M ssouri.



The case, which arises out of tragic circunstances, is, as succinctly
stated by the District Court, as foll ows:

On Saturday February 6, 1993 defendant Sterling Wods
nmurdered nine-year-old Christian Kuwebin at the hone of his
grandnot her, Corabelle Street. Corabelle Street received neals
delivered to her hone through the Meal s on Weel s program which
was operated by the Md-East Area Agency on Aging (MEAAA).
MEAAA is a not-for-profit corporation operating a senior
citizens center located in the Wellston community center. The
City of Wellston provides a van and a driver for the neal
delivery, and the MEAAA prepares the neals and provides a
volunteer to deliver the neals fromthe van to the recipients’
homes. Wbods sonetines served as a volunteer delivering the
meals to the hones. Before the attack, Wods had done yard
work for Corabelle Street and had delivered nmeals to her hone.
Wods was not enployed by the City of Wellston. He began
volunteering at the community center in 1989 after his
probation officer told hi mthat he needed to perform community
service work or attend school.

Plaintiffs allege that Wods gai ned access to Corabelle
Street’'s residence through his participation in the Meals on
Wheel s program As a result, plaintiffs argue that the City
pl aced Kuwebin in a position of danger which gave rise to a
duty to protect Kuwebin fromthe harminflicted by Wods. In
response, defendants argue that the City had no affirmative
duty to protect Kuwebin from the violence committed by a
private actor; therefore, the City is not |iable under § 1983
for Wods’ actions.

Menor andum Qpi ni on pp. 1-2 (footnotes omtted).

The District Court deternmined that the evidence pointed to only one
conclusion: that Wods was acting in a purely private capacity when he
murdered the child, and thus was not acting under color of state law.® The
court further determined that plaintiffs’

%The District Court entered a default judgnent agai nst Wods
in the amount of $10, 000,000. No appeal has been taken fromthis
j udgnent .
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substantive due process failure-to-protect claim under DeShaney v.
W nnebago County Dep’'t of Soc. Servs., 489 U S. 189 (1989), nmnust be
rejected because, as a matter of law, the nurder of the child was too

renote a consequence of allowi ng Wods to participate as a volunteer in the
Meal s on Wieel s program even assuming for purposes of summary judgnent
that the City defendants in fact played a role in placing Wods in this
communi ty-service activity. The court noted that Wods had worked as a
volunteer at the community center, without incident, for over three years
before the nmurder occurred. See Martinez v. California, 444 U S. 277, 285
(1980) (holding that nmurder committed by parolee five nonths after his

release from prison was too renpbte a consequence of parole officers’
decision to release himto nmake officers |iable).

Seeking reversal, plaintiffs argue that the District Court (1) erred
as a matter of lawin granting sumary judgnent for defendants on the basis
of tenporal renoteness, and (2) abused its discretion in granting summary
j udgnent even though defendants had not responded to plaintiffs’ discovery
requests. Having carefully considered the briefs and record, we concl ude
that summary judgnment was correctly entered. W agree with the District
Court that even if defendants played a role in placing Wods in a vol unt eer
position at the comunity center, Kuwebin's death over three years later
was, as a matter of law, too renpte a consequence of defendants’ conduct
to inpose liability upon them under the Fourteenth Anendnent. As to the
di scovery issue, the court did not abuse its discretion in entering sunmary
j udgnent before discovery had been conpl eted, since the discovery sought
by plaintiffs had no relevance to the court’'s ruling on the issue of
renot eness.

The judgnment of the District Court is affirned.
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